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2.
Gender-Oriented Provisions
in European Constitutions

2.1. Key words: Gender; Sex; Equal(ity); Women

o Austriaart.7.

o Belgium artt. 10, 11-bis, 67.3.

o Bulgaria art. 6.2.

o Cyprus [final provisions, art. 186.2].
o Croatia artt. 3, 14, 17, 55, 66.

o Denmark arte. 2, 81.

o Estonia arte. 12,27.

o Finland art. 6.

e France Preambolo, art. 1.

o Germany art. 3.2,3.3.

o Greece artt. 4, 116.

o Ireland art. 16.1,16.2.

o Lithuania artt. 38, 91.

o Luxembourgart. 11.2.

o Maulta artt. 14,32, 45.3,45.7,45.11.
o Netherlands art. 1.

o Poland artt. 33, 68, 233.

o Portugal artt. 9 h), 13.2,58.2b), 59.1,59.2 ¢), 68.3, 109.
o Czech Republic arte. 3,29.1, 32.2.

o Romania artt. 4,16,41.2,41.4, 48.
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Slovakia arte. 12.2, 38.1.

Slovenia artt. 14, 16, 43, 53.

Spain sez. 14, 32.1,35.1, 39.2, [a contrario, sez. 57.1].
Sweden artt. 2,12, 13.

Hungary art. 15.3,15.5,19.4.
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3.

European Law

3.1. European legal framework

Council Directive 75/117/EEC of 10 February 1975 on the
approximation of the laws of the Member States relating to
the application of the principle of equal pay for men and
women OJ L 45, 19.2.1975.

Directive 2002/73/EC of the European Parliament and of
the Council of 23 September 2002 amending Council Direc-
tive 76/207/EEC on the implementation of the principle of
equal treatment for men and women as regards access to em-
ployment, vocational training and promotion, and working
conditions OJ L 269, 5.10.2002.

Council Directive 79/7/EEC of 19 December 1978 on the
progressive implementation of the principle of equal treat-
ment for men and women in matters of social security OJ L
6,10.1.1979.

Council Directive 96/97/EC of 20 December 1996 amending
Directive 86/378/EEC on the implementation of the princi-
ple of equal treatment for men and women in occupational
social security schemes OJ L 46, 17.2.1997.

Council Directive 86/613/EEC of 11 December 1986 on the
application of the principle of equal treatment between men
and women engaged in an activity, including agriculture, in
a self-employed capacity, and on the protection of self-em-

21



EurorEaN Law AND GENDER

ployed women during pregnancy and motherhood OJ L
359, 19.12.1986.

Council Directive 92/85/EEC of 19 October 1992 on the in-
troduction of measures to encourage improvements in the
safety and health at work of pregnant workers and workers
who have recently given birth or are breastfeeding (tenth in-
dividual Directive within the meaning of Article 16 (1) of
Directive 89/391/EEC) OJ L 348, 28.11.1992.

Council Directive 96/34/EC of 3 June 1996 on the frame-
work agreement on parental leave concluded by UNICE,
CEEP and the ETUC OJ L 145, 19.6.1996.

Council Directive 2004/113/EC of 13 December 2004 imple-
menting the principle of equal treatment between men and
women in the access to and supply of goods and services O]
L 373,21.12.2004.

Directive 2006/5S4/EC of the European Parliament and of the
Council of S July 2006 on the implementation of the princi-
ple of equal opportunities and equal treatment of men and
women in matters of employment and occupation (recast)
OJ L 204, 26.7.2006,

Regulation (EU) No 1381/2013.

Regulation (EU) No 1382/2013.

Women's Charter (2010).

Gender Action Plan 2016-2020 — Council conclusions (26
October 2015), 13183/15.

3.2. European equality law review

The European Gender Equality Law Review is a biannual publica-

tion which details the national legislative, policy, case-law, and oth-

er developments in EU gender equality issues from the 33 coun-

tries participating in the EU Network of Legal Experts in the Field
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of Gender Equality. Each edition of the Law Review includes at
least two academic articles on EU gender equality issues, an edito-
rial, the relevant developments in European policy and legislation,

and the most recent case-law updates from the European Courts
and the UN CEDAW Committee.
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4.

Gender in Case Law

4.1. Civil, Political &Social Rights in ECHR

Keywords: access to> (based on principles declared therein).

o Degrading Treatment [art. 3].

o Proihibition of slavery and forced labour | Trafficking in hu-
man beings, artt. 4; 4.1].

e Right to marry [Found a family, Marry, Men and Women,
art. 12].

o Probibition of Discrimination |Comparable situation, Dis-
crimination, Objective and Reasonable Justification art. 14].

Methodology: an intersectional approach was applied. Thus,
gender-based provisions were retrieved according to discrimina-
tions stemming from other grounds: i.e. religion, age, race, nation-
ality, sexual orientation, political, social, economic conditions.

Timeline: 2000-2020.

Results: Violation and No Violation (in order to detect protec-
tion vacuum).

Art. 3: Degrading treatment. Inhuman treatment.

Topics:

a. reproductive health: sterilisation without consent (Roma woman);
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. pisoner status: total isolation (homosexual convict);
. domestic violence: failure to protect the victim; failure to assess
risk to life.

Synoptic/Summary Table

V.C. v. Slovakia — 18968/07, Judgment 8.11.2011 [Section
IV]. Article 3. Degrading treatment. Inhuman treatment.
Sterilisation of Roma woman without her informed con-
sent: violation. Article 8. Positive obligations. Absence of
safeguards giving special consideration to the reproductive
health of a Roma woman: violation (very important case).
Xv. Turkey — 24626/09. Judgment 9.10.2012 [Section II]. Article
3. Degrading treatment. Inhuman treatment. Holding of homo-
sexual prisoner in total isolation for more than eight months to
protect him from fellow prisoners: violation. Article 14. Discrimi-
nation. Holding of homosexual prisoner in total isolation for more
than eight months to protect him from fellow prisoners: violation.
Volodina v. Russia — 41261/17. Judgment 9.7.2019 [Section
III]. Article 3. Degrading treatment. Inhuman treatment.
Failure of authorities to take adequate measures to protect
victim of domestic violence: violation. Article 14. Discrimi-
nation. Absence of legislation defining domestic violence and
dealing with it at systemic level: violation.

Talpisv. Italy — 41237/14. Judgment 2.3.2017 [Section I]. Ar-
ticle 2. Positive obligations. Article 2-1. Life. Failure to assess
risk to life in time in domestic-violence case: violation. Article 3.
Effective investigation. Positive obligations. Delays in mount-
ing adequate response to acts of domestic violence: violation.
Article 14. Discrimination. Shortcomings in protection of wom-
an against domestic violence: violation (very important case).
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Art. 4: Trafficking in human beings. Servitude. Forced labour.

Topics:

a. operational measures and proper investigation: victims' pro-
tection; minors.

o Rantsev v. Qyprus and Russia — 25965/04. Judgment 7.1.2010
[Section I]. Article 4. Article 4-1. Trafticking in human beings.
Trafficking in human beings: Article 4 applicable. Failure by
Cyprus to establish suitable framework to combat trafficking
in human beings or to take operational measures to protect vic-
tims: violation. Failure by Russia to conduct effective investi-
gation into recruitment of a young woman on its territory by
traffickers: violation.

o Siliadin v. France — 73316/01. Judgment 26.7.2005 [Section
I1]. Article 4, Article 4-1. Servitude. Article 4-2. Forced la-
bour. Foreign minor without residence papers placed against
her will into a situation of dependence which forced her to
work without rest and payment: violation.

o J. and Others v. Austria — 58216/12. Judgment 17.1.2017
[Section IV]. Article 4. Positive obligations. Article 4-1.
Trafficking in human beings. Decision of prosecutor not to
pursue investigation into alleged human trafficking offences
committed abroad by non-nationals: 7o violation.

o M. and Others v. Italy and Bulgaria — 40020/03. Judgment
31.7.2012 [Section II]. Article 4, Article 4-1. Trafticking in
human beings. Trafficking of a young Bulgarian girl in Italy
not supported by sufficient evidence: inadmissible.

Art. 5: Right to liberty and security.

Topics:
a. confinement against will (mentally disabled woman).
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e D.D. v. Lithuania — 13469/06. Judgment 14.2.2012 [Sec-
tion II]. Article 5, Article 5-1-e. Persons of unsound mind.
Confinement of mentally disabled applicant against her will
for over seven years: 70 violation. Article 5-4. Review of law-
fulness of detention. Inability for mentally disabled appli-
cant to contest involuntary confinement with separate legal
representation: violation. Article 6. Civil proceedings. Arti-
cle 6-1.Fair hearing. Unfairness of guardianship proceedings
concerning mentally disabled applicant: violation.

Art. 6: Access to court. Civil rights and obligations.

Topics:

a. employment: sex discrimination in respect of refusal; sexual
harassment by a male colleague.

o Fogarty v. the United Kingdom [GC] - 37112/97, Judgment
21.11.2001 [GC]. Article 6. Access to court, State immuni-
ty bar on claim of sex discrimination in respect of refusal of
employment by foreign embassy: 7o violation.

o Cudak v. Lithuania [GC] - 15869/02, Judgment 23.3.2010
[GC]J. Article 6. Civil rights and obligations, Proceedings for
unfair dismissal by Embassy employee: Article 6 applicable,
Access to court; Grant of State immunity from jurisdiction
in respect of claim for unfair dismissal by Embassy employ-
ce: violation. Facts — The applicant, a Lithuanian national,
worked as a secretary and switchboard operator with the
Polish Embassy in Vilnius. In 1999 she complained to the
Lithuanian Equal Opportunities Ombudsperson of sexual
harassment by a male colleague. Although her complaint
was upheld, the Embassy dismissed her on the grounds of
unauthorised absence from work.
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Art. 8: Respect for family life. Respect for private life.

Topics:

a. parental rights: children removal (forced return; children
into care and restriction of mother’s right of access, sur-
rogacy arrangement and lack of biological link, adequacy
of measures taken by the authorities to enforce court deci-
sions, emergency basis, lack of legal representation, failure
to hear child’s views during protracted custody, detention
and deportation of a child without her parents, missing
newborn children, lack of intelllectual capacity, automat-
ic and perpetual deprivation following criminal convic-
tion for ill-treatment of children, lack of consideration of
child’s best interests, failure to provide adequate care by
blind parents, drug addict on treatment disproportion-
ately deprived, on account of mother’s financial situation,
because of mentally ill mother, due to mother’s precarious
condition); artificial insemination (state refusal to grant,
requirement of father’s consent for continued storage
and implantation of fertilised eggs, ban preventing from
screening embryos for in vitro fertilisation despite thera-
peutic abortion); embryo donation (prohibition for scien-
tific research); adoption (refusal of application presented
by an unmarried homosexual due to “choice of lifestyle,
failure to hand over legally adopted children, exclusion
from proceedings, revocation, following mother’s expul-
sion, of a girl through a kafala); home births (lack of health
professionals assistance); family resettlement (eviction of
gypsy family, refusal of mother’s right to stay due to lack of
residence permit; surrogacy (refusal to grant parent-child
relationships); abortion (lack of access to prenatal genetic
tests, inability to have an abortion on grounds of foetal ab-
normality).
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. Change of sex: absence of legal recognition; refusal to give fe-
male identity; refusal to authorise a change of forename pri-
or to gender reassignment surgery; gender reassignment con-
ditional on proof that the person concerned was no longer
able to procreate, refusal of experts” opinion.

. Physical integrity: forced medical treatment (placement in
clinic without a legal basis, gynaecological examination im-
posed on a detainee without her free and informed consent,
medical examination of suspected child-abuse victim with-
out parental consent); due professional care (not provided);
physical harm (medical error).

. Abuse: sexual abuse (failure to protect in criminal proceed-
ings); violence (protection from husband, cyberviolence
closely linked to the report of domestic violence); racism
(Roma woman); sexist remarks (on Internet).

. Private life: same-sex partnerships (lack of legal recognition,
refusal to register same-sex marriages contracted abroad); 0b-
stetric violence (presence without mother’s consent of medical
students); refusal to allow a change of patronymic; memoriza-
tion by the police of the mention “prostitute” concerning the pro-
fession; dismissal of a judge motivated by her private life.

Synoptic/Summary Table

Neulinger and Shuruk v. Switzerland [GC] — 41615/07
Judgment 6.7.2010 [GC]. Article 8, Article 8, 1. Respect for
family life, Order for return of child with mother to father’s
country of residence from which it had been wrongly re-
moved: forced return would constitute a violation.

Scozzari and Giuntav. Italy [GC]—39221/98 and 41963/98,
Judgment 13.7.2000 [GC]. Article 8.
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Article 8-1, Respect for family life. Taking of children into
care and suspension of parental rights: 7o violation. Restriction of

mother’s right of access to children in care: violation. Placement of

children in community where certain personnel had convictions

for paedophilia: violation.

X v. Latvia [GC] - 27853/09, Judgment 26.11.2013 [GC].
Article 8, Article 8-1. Respect for family life. Failure to con-
duct detailed examination of all relevant points when decid-
ing whether to return a child pursuant to Hague Conven-
tion: violation.

Dickson v. the United Kingdom [GC] — 44362/04, Judgment
4.12.2007 [GC]. Article 8, Article 8-1.Respect for family life,
Respect for private life. Refusal to grant artificial insemination
facilities to enable a serving prisoner to father a child: violation.
Parrillo v. Italy [GC] — 46470/11, Judgment 27.8.2015
[GC]J. Article 8, Article 8-1, Respect for private life. Prohi-
bition of embryo donation for scientific research stemming
from an in vitro fertilization: no violation.

Christine Goodwin v. the United Kingdom [GC] - 28957/95,
Judgment 11.7.2002 [GC]. Article 8, Article 8-1. Respect for
private life. Absence of legal recognition of change of sex:
violation.

Himildinen v. Finland [GC] - 37359/09, Judgment
16.7.2014 [GC]. Article 8, Positive obligations, Article 8-1,
Respect for family life. Respect for private life. Refusal to
give applicant female identity number following sex change
unless marriage was transformed into a civil partnership: 7o
violation.

Strand Lobben and Others v. Norway [GC| - 37283/13, Judg-
ment 10.9.2019 [GC]. Article 8, Article 8-1. Respect for fam-
ily life. Shortcomings in decision-making process resulting in
adoption of vulnerable child by foster parents: violation.
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Dubskd and Krejzovi v. the Czech Republic [GC] — 28859/11
and 28473/12, Judgment 15.11.2016 [GC]. Article 8, Article
8-1. Respect for private life. Legislation preventing health pro-
fessionals assisting with home births: o violation.

Soderman v. Sweden [GC] - 5786/08, Judgment 12.11.2013
[GC]. Article 8. Positive obligations. Article 8-1. Respect for
private life. Lack of clear statutory provisions criminalising
act of covertly filming a naked child: violation. (nb: fourteen
years old gir/).

Evans v. the United Kingdom [GC] - 6339/0S, Judgment
10.4.2007 [GC]. Article 8, Article 8-1. Respect for private
life. Requirement of father’s consent for the continued stor-
age and implantation of fertilised eggs: 7o violation.
Paradiso and Campanelli v. Italy [GC] — 25358/12, Judg-
ment 24.1.2017 [GC]. Article 8, Article 8-1. Respect for
private life. Removal of a child born abroad as a result of a
surrogacy arrangement entered into by a couple later found
to have no biological link with the child: 7o violation.
Odiévre v. France [GC] — 42326/98, Judgment 13.2.2003
[GC]J. Article 8, Article 8-1. Respect de la vie privée. Refus
de divulger I'identité des parents biologiques: 7o violation.
Haase v. Germany — 11057/02, Judgment 8.4.2004 [Section
III]. Article 8, Article 8-1. Respect for family life. With-
drawal of parental rights and prohibition on access to chil-
dren: violation.

Iglesias Gil and A.UIL v. Spain — 56673/00, Judgment
29.4.2003 [Section IV]. Article 8, Article 8-1. Respect for
family life. Adequacy of measures taken by the authorities to
enforce court decisions awarding applicant rights over her
son, taken abroad by her ex-husband: violation.

Storck v. Germany — 61603/00. Judgment 16.6.2005 [Section
IIT]. Article 5, Article 5-1. Deprivation of liberty. Placement
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in a private clinic without a legal basis: violation. Article 8,
Article 8-1. Respect for private life. Interference with physi-
cal integrity by forced medical treatment: violation.

P., C. and S. v. the United Kingdom — 56547/00. Judgment
16.7.2002 [Section II]. Article 8, Article 8-1. Respect for
family life. Removal of child at birth on emergency basis:
violation. Procedures concerning care and freeing for adop-
tion orders: violation. Article 6, Civil proceedings. Article
6-1. Fair hearing, Lack of legal representation in proceedings
concerning child care: violation.

Ignaccolo-Zenidev. Romania—31679/96. Judgment 25.1.2000
[Section I]. Article 8, Article 8-1. Respect for family life. Ad-
equacy of measures taken by authorities to enforce court de-
cisions ordering return of children to their mother: violation.
Venema v. the Netherlands — 35731/97, Judgment 17.12.2002
[Section I1]. Article 8. Article 8-1. Respect for family life. Mak-
ing of provisional care order without providing parents with
opportunity to contest: violation.

Rodrigues da Silva and Hoogkamer v. the Netherlands —
50435/99. Judgment 31.1.2006 [Section II]. Article 8, Article
8-1. Respect for family life. Respect for private life. Refusal to
allow foreign mother to remain in the Netherlands, where she
has been staying without holding a residence permit, in order
to share in the care of Dutch child born there: violation.
Fadeyeva v. Russia — 55723/00. Judgment 9.6.2005 [Section
I]. Article 8, Article 8-1. Respect for home. Respect for pri-
vate life. Failure of the authorities to resettle a family living
in a severely polluted area and to design or apply effective
measures to reduce industrial pollution: violation.

M. and M. v. Croatia — 10161/13. Judgment 3.9.2015 [Sec-
tion I]. Article 8. Article 8-1. Respect for family life. Respect
for private life. Failure to hear child’s views during protract-
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ed custody proceedings: violation. Article 3. Effective inves-
tigation. Failure to promptly investigate allegations of do-
mestic violence against a minor: violation.

o Mubilanzila Mayeka and Kaniki Mitunga v. Belginm —
13178/03. Judgment 12.10.2006 [Section I]. Article 3. Inhu-
man treatment. Detention of a five-year-old child without
her family in a centre for adults, followed by her deportation:
violation. Anxiety of a mother whose child was detained
abroad and subsequently deported: violation. Extradition.
Conditions in which a five-year-old child was deported with-
out her parents: violation. Article 5. Article 5-1. Deprivation
of liberty. Detention of a five-year-old foreign national with-
out her family in a centre for adult illegal immigrants: viola-
tion. Article 8, Article 8-1. Respect for family life. Detention
and deportation of five-year old child travelling alone to join
her mother who had obtained refugee status in a different
country: violation (for the mother and child).

o Mennesson v. France — 65192/11. Judgment 26.6.2014 [Sec-
tion V]. Article 8. Article 8-1. Respect for family life. Respect
for private life. Refusal to grant legal recognition in France
to parent-child relationships that had been legally estab-
lished in the United States between children born as a result
of surrogacy arrangement and the couples who had had re-
course to such arrangements: violation.

o Zorica Jovanovié v. Serbia — 21794/08. Judgment 26.3.2013
[Section II]. Article 8. Positive obligations. Article 8-1. Re-
spect for family life. Continuing failure to provide infor-
mation concerning fate of newborn baby in hospital care:
violation. Article 46, Article 46-2. Execution of judgment.
Measures of a general character. Respondent State required
to take appropriate measures to establish a mechanism of re-
dress for all parents of missing newborn children.
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o Kutzner v. Germany — 46544/99. Judgment 26.2.2002 [Sec-
tion IV]. Article 8, Article 8-1. Respect for family life. Sep-
aration of children from their parents and restrictions on
contacts, on account of the latter’s alleged lack of intelllec-
tual capacity to bring up their children properly: violation.

o Fretté v. France — 36515/97. Judgment 26.2.2002 [Section
II1]. Article 8, Article 8-1. Respect for private life. Refusal
of application for prior approval as a prospective adopter
presented by an unmarried homosexual man, on the ground
of his “choice of lifestyle”: no violation. Article 6. Civil pro-
ceedings. Article 6-1. Fair hearing. Failure to summon to
appear at hearing before Conseil d’Etat an unrepresented
plaintift who had no opportunity of seeing the submissions
of commissaire du Gouvernement: violation.

o Hadzhieva v. Bulgaria — 45285/12. Judgment 1.2.2018
[Section V]. Article 8. Positive obligations. Failure to ensure
fourteen-year old girl was looked after while her parents
were held in police custody: violation, no violation.

e Piniand Others v. Romania — 78028/01 and 78030/01. Judg-
ment 22.6.2004 [Section I1]. Article 6. Civil proceedings. Arti-
cle 6-1. Access to court. Refusal of a private children’s home to
hand children over to adoptive parents, notwithstanding final
and binding court decisions: violation. Article 8, Article 8-1.
Respect for family life. Adoptive parents without any close
link with the children whom they adopted abroad and who
remained in a children’s home after the adoption: Article 8
applicable, Article 8. Positive obligations. Failure to hand over
legally adopted children to adoptive parents: zo violation.

o M.D. and Othersv. Malta — 64791/10. Judgment 17.7.2012
[Section 1IV]. Article 8, Article 8-1. Respect for family life.
Automatic and perpetual deprivation of parental rights fol-
lowing criminal conviction for ill-treatment of children: vi-
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olation. Article 46. Article 46-2. Execution of judgment. In-
dividual measures. Respondent State required to introduce
measures in respect of automatic and perpetual deprivation
of parental rights following criminal conviction for ill-treat-
ment of children and lack of access to court.

Kosmopoulou v. Greece — 60457/00. Judgment 5.2.2004 [Sec-
tion I]. Article 8, Article 8-1. Respect for family life. Ade-
quacy of measures taken to ensure enforcement of mother’s
access to her child: violation.

A. v. Croatia — 55164/08. Judgment 14.10.2010 [Section I].
Atrticle 8. Positive obligations. Article 8-1. Respect for private
life. Failure of authorities to implement court orders intended
to afford applicant protection from violent husband: violation.
RK. and AK. v. the United Kingdom — 38000/05. Judgment
30.9.2008 [Section IV]. Article 8, Article 8-1. Respect for fam-
ily life. Temporary placement of a child under public care due
to fears of ill-treatment by the parents: 7o violation.

X. v. Croatia — 11223/04. Judgment 17.7.2008 [Section 1].
Article 8, Article 8-1. Respect for family life. Respect for pri-
vate life. Exclusion of the applicant, who had been divest-
ed of her capacity to act, from proceedings resulting in the
adoption of her daughter: violation.

Nunez v. Norway — 55597/09. Judgment 28.6.2011 [Section
IV]. Article 8. Expulsion. Positive obligations. Article 8-1.
Respect for family life. Deportation and exclusion orders
that would effectively result in a mother guilty of immigra-
tion-law breaches being separated from her young children
for two years: deportation would constitute a violation.
Connors v. the United Kingdom — 66746/01. Judgment
27.5.2004 [Section I]. Article 8, Article 8-1. Respect for
home. Eviction of a family from a local authority gypsy car-
avan site: violation.
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Sneersone and Kampanella v. Italy — 14737/09. Judgment
12.7.2011 [Section II]. Article 8, Article 8-1. Respect for
family life. Order for return of minor child, who had been
living with mother in Latvia, to father in Italy without due
consideration of child’s best interests: violation.

R.B. v. Hungary — 64602/12. Judgment 12.4.2016 [Section
IV]. Article 8. Positive obligations. Article 8-1. Respect for
private life. Inadequate investigation into racist abuse direct-
ed at woman of Roma origin: violation.

Aunev. Norway — 52502/07. Judgment 28.10.2010 [Section
I]. Article 8, Article 8-1. Respect for family life. Decision to
deprive applicant of parental responsibilities and to author-
ise the adoption of her son by his foster parents: zo violation.
Wagner and J M.W.L v. Luxembourg — 76240/01. Judgment
28.6.2007 [Section 1]. Article 8, Article 8-1. Respect for fam-
ily life. Mother living with her adopted daughter since the
date of the foreign adoption order: article 8 applicable. Re-
fusal to enforce a full adoption order by a foreign court in
favour of a single woman: violation.

Connors v. the United Kingdom — 66746/01. Judgment
27.5.2004 [Section 1I]. Article 8, Article 8-1. Respect for
home. Expulsion of a family from a municipal site for gypsy
caravans: violation.

K. and T. v. Finland — 25702/94. Judgment 27.4.2000 [Sec-
tion IV]. Article 8, Article 8-1. Respect for family life. Tak-
ing of child into care and refusal to terminate care: violation.
Restrictions on access to child in care: 7o violation.

Costa and Pavan v. Italy — 54270/10. Judgment 28.8.2012
[Section II]. Article 8, Article 8-1. Respect for private life.
Ban preventing healthy carriers of cystic fibrosis from
screening embryos for in vitro fertilisation, despite existence
of right to therapeutic abortion in domestic law: violation.
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C. v. Finland - 18249/02. Judgment 9.5.2006 [Section 1V].
Article 8. Article 8-1. Respect for family life. Granting by
the Supreme Court of custody over two children to person
with whom they were living, instead of the father, given the
preference expressed by the children to stay with this per-
son: violation (a contrario).

Ageyevy v. Russia — 7075/10. Judgment 18.4.2013 [Section
I]. Article 8. Positive obligations. Article 8-1. Respect for
family life. Respect for private life. Revocation of adoption
while criminal proceedings for suspected child abuse were
still pending: violation. Failure adequately to investigate un-
authorised disclosure of confidential information or to pro-
tect reputation and right to be presumed innocent of parent
suspected of child abuse: violation.

V.D. and Others v. Russia — 72931/10. Judgment 9.4.2019
[Section III]. Article 8, Article 8-1. Respect for family life.
Transfer of child back to biological parents after nine years
in care of foster mother: no violation. Foster mother and
children denied access to child following his transfer to bio-
logical parents after nine years in foster care: violation.
Strand Lobben and Others v. Norway — 37283/13. Judgment
30.11.2017 [Section V. Article 8, Article 8-1. Respect for
family life. Decision by domestic authorities to allow adop-
tion of psychologically vulnerable child by foster parents: 7o
violation.

Zelikha Magomadova v. Russia — 58724/14. Judgment
8.10.2019 [Section II1]. Article 8. Positive obligations. Arti-
cle 8-1. Respect for family life. Widow denied access to her
children by relatives-in-law in defiance of court orders and
later arbitrarily deprived of parental authority: violation.
Oliari and Others v. Italy — 18766/11 and 36030/11. Judg-
ment 21.7.2015 [Section IV]. Article 8. Positive obligations.
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Article 8-1. Respect for family life. Respect for private life.
Lack of legal recognition of same-sex partnerships: violation.
Reklos and Davourlis v. Greece — 1234/05. Judgment
15.1.2009 [Section I]. Article 8, Article 8-1. Respect for pri-
vate life. Photographing of a newborn baby without prior
agreement of parents and retention of the negatives: viola-
tion.

Konovalova v. Russia — 37873/04. Judgment 9.10.2014 [Sec-
tion I]. Article 8, Article 8-1. Respect for private life. Pres-
ence without mother’s consent of medical students during
child birth: violation.

M.AK. and R.K. v. the United Kingdom — 45901/05 and
40146/06. Judgment 23.3.2010 [Section IV]. Article 8, Arti-
cle 8-1. Respect for family life. Delays in referring suspected
child-abuse victim to specialist to determine cause of her in-
juries: violation. Respect for private life. Medical examina-
tion of suspected child-abuse victim without parental con-
sent or court order: violation.

Penchevi v. Bulgaria — 77818/12. Judgment 10.2.2015 [Sec-
tion IV]. Article 8, Article 8-1. Respect for family life. Refus-
al to allow child to travel abroad to join his mother without
the consent of the father: violation.

Saviny v. Ukraine — 39948/06. Judgment 18.12.2008 [Section
V]. Article 8, Article 8-1. Respect for family life. Placement of
children in public care on ground that their blind parents had
failed to provide adequate care and housing: violation.

Y.C. v. the United Kingdom — 4547/10. Judgment 13.3.2012
[Section 1V]. Article 8, Article 8-1. Respect for family life.
Placement of child from abusive background with prospec-
tive adoptive parent: 7o violation.

Garnaga v. Ukraine — 20390/07. Judgment 16.5.2013 [Sec-
tion V. Article 8. Positive obligations. Article 8-1. Respect
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for family life. Respect for private life. Refusal to allow a
change of patronymic: violation.

Hoiness v. Norway — 43624/14. Judgment 19.3.2019 [Sec-
tion II]. Article 8, Article 8-1. Respect for private life. Inter-
net news portal found not liable for sexist remarks posted on
its site by anonymous third parties: 7o violation.

Evrding Kurt and Others v. Turkey — 50772/11. Judgment
6.6.2017 [Section II]. Article 8. Positive obligations. Article
8-1. Respect for private life. Expert medical report relieving
doctors of liability without examining whether they had
provided due professional care: violation.

H. v. Finland (referral) — 37359/09. Judgment 13.11.2012
[Section IV]. Article 8, Article 8-1. Respect for family life. Re-
spect for private life. Refusal to give applicant female identity
number following sex change unless marriage was transformed
into civil partnership: case referred to the Grand Chamber.
Lazoriva v. Ukraine — 6878/14. Judgment 17.4.2018 [Sec-
tion IV]. Article 8, Article 8-1. Respect for private life.
Adoption of child without due consideration of his aunt’s
interest in becoming his legal tutor: violation.

Orlandi and Others v. Italy — 26431/12, 26742/12, 44057/12
et al. Judgment 14.12.2017 [Section I]. Article 8, Article 8-1. Re-
spect for family life. Respect for private life. Refusal to register
same-sex marriages contracted abroad: violation.

Pojatina v. Croatia — 18568/12. Judgment 4.10.2018 [Sec-
tion I]. Article 8, Article 8-1. Respect for private life. Legis-
lation preventing health professionals assisting with home
births: 7o violation.

Kearns v. France — 35991/04. Judgment 10.1.2008 [Section
II1]. Article 8, Article 8-1. Respect for private life. Two-
month time-limit for requesting return of child placed in
the care of the State by the mother: zo violation.
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X v. Latvia — 27853/09. Judgment 13.12.2011 [Section I1I].
Article 8, Article 8-1. Respect for family life. Lack of in-depth
examination of all relevant factors when deciding to return ap-
plicant’s child under the Hague Convention on the Civil As-
pects of International Child Abduction: violation. [This case
was referred to the Grand Chamber on 4 June 2012].

Y.I v. Russia — 68868/14. Judgment 25.2.2020 [Section II1].
Article 8, Article 8-1. Respect for family life. Drug addict on
treatment disproportionately deprived of parental authori-
ty over her children who were not neglected or in danger, of
which the two youngest placed in public care: violation.
S.V.v. Italy — 55216/08. Judgment 11.10.2018 [Section I]. Ar-
ticle 8. Positive obligations. Article 8-1. Respect for private life.
Refusal by the authorities to authorise a change of forename pri-
or to the completion of gender reassignment surgery: violation.
Jansen v. Norway — 2822/16. Judgment 6.9.2018 [Section V].
Article 8, Article 8-1. Respect for family life. Mother denied
contact rights in respect of her child in foster care because of
abduction risk: violation.

Harroudj v. France — 43631/09. Judgment 4.10.2012 [Section
V]. Article 8. Positive obligations. Article 8-1. Respect for
family life. Refusal of permission to adopt owing to prohibi-
tion of adoption in child’s country of birth: 7o violation.
Jubnke v. Turkey — 52515/99. Judgment 13.5.2008 [Section
IV]. Article 8, Article 8-1. Respect for private life. Gynaeco-
logical examination imposed on a detainee without her free
and informed consent: violation.

RM.S. v. Spain — 28775/12. Judgment 18.6.2013 [Section
III]. Article 8. Positive obligations. Article 8-1. Respect for
family life. Respect for private life. Placement of child on
account of mother’s financial situation and without taking
into account subsequent change in circumstances: violation.
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S.S. v. Slovenia — 40938/16. Judgment 30.10.2018 [Section
1V]. Article 8, Article 8-1. Respect for family life. Withdraw-
al of parental rights of mentally ill mother based on her ina-
bility to take care of her child: zo violation.

Dakir v. Belgium — 4619/12. Judgment 11.7.2017 [Section
II]. Article 8, Article 8-1. Respect for private life. Ban on
wearing face covering in public: no violation. Article 9, Ar-
ticle 9-1. Manifest religion or belief. Ban on wearing face
covering in public: no violation. Article 14. Discrimination.
Alleged indirect discrimination underlying ban on wearing
face covering in public: %o violation.

Godelli v. Italy — 33783/09. Judgment 25.9.2012 [Section I1].
Article 8, Article 8-1. Respect de la vie privée. Impossibilité
pour une personne abandonnée a la naissance d’avoir acces a
des informations non identifiantes ou de demander la révers-
ibilité du secret sous réserve de I'accord de la mére: violation.
R.R. v. Poland - 27617/04. Judgment 28.11.11. Lack of ac-
cess to prenatal genetic tests resulting in inability to have an
abortion on grounds of foetal abnormality. Article 3: viola-
tion. Article 8: violation.

Y.Y. v. Turkey — 14793/08. Judgment 10.06.2015. Gender re-
assignment surgery made conditional on proof that the person
concerned was no longer able to procreate. Article 8: violation.
Soares de Melo v. Portugal — 72850/14. Judgment 16.2.2016
[Section 1IV]. Article 8, Article 8-1. Respect for family life.
Placement of children in institutions for adoption on the
grounds of the mother’s precariousness and her refusal to be
sterilized: violation.

Codarcea v. Romania — 31675/04. Judgment 2.6.2009 [Sec-
tion III]. Article 8, Article 8-1. Respect for privacy. Lack of
guarantees of compensation for personal injury caused by a
medical error in a public hospital: violation.
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Khelili v. Switzerland — 16188/07. Judgment 18.10.2011
[Section II]. Article 8, Article 8-1. Respect for privacy. Re-
cord by the police of the mention “prostitute” concerning a
woman’s profession, in the absence of any conviction at this
regard: violation.

Buturugd v. Romania — 56867/185. Judgment 11.2.2020 [Sec-
tion IV]. Article 3. Effective investigation. Positive obligations.
Failure of authorities to approach criminal investigation from
domestic violence perspective: violation. Article 8. Positive obli-
gations. Article 8-1. Respect for corrvespondence. Absence of sub-
stantive examination of cyberviolence complaint closely linked to
domestic violence complaint: violation (very important case).
K.A.B. v. Spain — 59819/08. Judgment 10.4.2012 [Section
I11]. Article 8, Article 8-1. Respect for privacy. Adoption of
a child following the expulsion of his mother and despite the
opposition of his father: violation.

Chbibi Loudoudi and Others v. Belgium — 52265/10. Judg-
ment 16.12.2014 [Section II]. Article 8. Positive obligations.
Article 8-1. Respect for family life. Respect for privacy. Rejec-
tion of requests for a young girl’s adoption entrusted by her
biological parents to a couple through a kafala: 7o violation.
Y. v. Slovenia — 41107/10. Judgment 28.08.2015. Article 3:
violation. Failure to protect complainant’s personal integrity
in criminal proceedings concerning sexual abuse: violation.
Article 8: violation.

Gross v. Switzerland — 67810/10. Judgment 14.5.2013 [Sec-
tion II]. Article 8. Positive obligations. Article 8-1. Respect
for privacy. Lack of clear legal criteria regulating the pre-
scription of medication to a person not suffering from a fatal
disease, who then committed suicide: violation.

Schlumpf v. Switzerland - 29002/06. Judgment 8.1.2009
[Section I]. Article 6. Civil Procedure. Article 6-1. Fair tri-
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al. Public trial. Refusal to hear experts in a case concerning
medical expenses linked to sexual reassignment operation:
violation. Lack of publicity of proceedings in a case concern-
ing medical expenses linked to a sexual reassignment opera-
tion: violation. Article 8, Article 8-1. Respect for family life.
Respect for privacy. Balance between insurance company’s
interests and the applicant’s interests in a case concerning
medical expenses connected with a sexual reassignment op-
eration: violation.

o Ozpinar v. Turkey — 20999/04. Judgment 19.10.2010 [Sec-
tion II]. Article 8, Article 8-1. Respect for privacy. Dismissal
of a magistrate, motivated in part by her conduct in the con-
text of private life: violation.

o Neulinger and Shuruk v. Switzerland — 41615/07. Judgment
8.1.2009 [Section I]. Article 8, Article 8-1. Respect for fami-
ly life. Respect for privacy. Order to return to Israel the child
kidnapped by his mother who has moved to Switzerland:
case referred to the Grand Chamber.

Art. 9: Manifest religion or belief.

o Eweida and Others v. the United Kingdom — 48420/10,
36516/10, 51671/10 et al. Judgment 15.1.2013 [Section
IV]. Article 9, Article 9-1. Manifest religion or belief. Dis-
ciplinary measures against employees for wearing religious
symbols (cross) at work or refusing to perform duties they
considered incompatible with their religious beliefs: viola-
tion; 7o violation. Article 14. Discrimination. Disciplinary
measures against employees for wearing religious symbols
(cross) at work or refusing to perform duties they consid-
ered incompatible with their religious beliefs: violation; 7o
violation.
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Art. 11: Freedom of association. Freedom of peaceful assembly.

Topics:

a.

LGBT rights: refusals to authorise gay-pride; unlawful refus-
al to grant permission for a march and meetings to protest
against homophobia; refusal to register LGBT associations.

Alekseyev v. Russia — 4916/07. Judgment 21.10.2010 [Sec-
tion I]. Article 11, Article 11-1. Freedom of association.
Freedom of peaceful assembly. Repeated refusals to author-
ise gay-pride parades: violation.

Bgczkowski and Others v. Poland — 1543/06. Judgment
3.5.2007 [Section IV]. Article 11, Article 11-1. Freedom of
peaceful assembly. Unlawful refusal to grant permission for
a march and meetings to protest against homophobia: vio-
lation.

Zhdanov and Others v. Russia — 12200/08, 35949/11 and
58282/12. Judgment 16.7.2019 [Section I1I]. Article 11, Ar-
ticle 11-1. Freedom of association. Refusal to register LGBT
associations: violation. Article 14. Discrimination. Refusal
to register LGBT associations: violation.

Art. 12: Right to marry.
Topics:

a.

Refusal to allow in prison.

Frasik v. Poland — 22933/02. Judgment 5.1.2010 [Section
IV]. Article 12. Marry. Refusal to allow a prisoner to marry
in prison: violation.

o Jaremowicz v. Poland — 24023/03. Judgment 5.1.2010 [Sec-

tion IV]. Article 12. Marry. Refusal to allow a prisoner to
marry in prison: violation.
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Art. 14: Discrimination.

Topics:

a. fundamental rights: impossibility of adoption in same-sex
couple; exclusion of same-sex couples from “civil unions”;
more favourable conditions for family reunion depending
on citizenship; difference in treatment between male and fe-
male of rights to parental leave; inability of same-sex couple
to marry; placement of children with father due to moth-
er’s faith; reinforcing stigma and prejudice and encouraging
homophobia among minors; failure of judicial system to se-
rious domestic violence; refusal to grant a residence permit
for family reason to a same-sex foreign partner; refusal, as
a result of ethnic origin, to suspend sentence; prohibition
on the use of ova and sperm for in vitro fertilisation; differ-
ent-sex couple denied access to registered partnership; fail-
ure to take into account possible discriminatory motives in
homophobic attack; failure to enforce a judgment acknowl-
edging gender discrimination against a working mother;
woman dismissed from post of security officer on grounds of
her sex; denial of refugee card on the basis that the applicant
was the child of a displaced woman rather than a man; refus-
al to prosecute authors of serious homophobic comments on
Facebook including undisguised calls for violence; inacces-
sibility of protective measures against domestic violence to
unmarried or divorced women; insufficient consideration of
the risk of lethality in a situation of domestic violence;

b. patrimonial rights: difterences for men and women to social
security benefits; application of Islamic law concerning suc-
cession to estate; refusal to recognise Roma marriage for sur-
vivor’s pension; reduction in damages award on grounds of
sex and age; excessively formalistic interpretation of domes-
tic law as regards paid maternity leave for adoptive mother;
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difference in rights to retrospective survivor’s pension be-
tween same-sex couples.

Synoptic/Summary Table

X and Others v. Austria [GC] — 19010/07, Judgment
19.2.2013 [GC]. Article 14. Discrimination. Impossibility
of second-parent adoption in same-sex couple: violation.
Stec and Others v. the United Kingdom [GC] - 65731/01,
Judgment 12.4.2006 [GC]. Article 14. Discrimination. Dif-
ferences in the entitlement for men and women to certain
industrial injuries social security benefits: 7o violation.
Molla Sali v. Greece [GC] - 2052/14, Judgment 19.12.2018
[GC]J. Article 14. Discrimination. Application of Islamic
law (sharia) in litigation concerning succession to estate of
Greek Muslim: violation.

Khamtokhu and Aksenchik v. Russia [GC] — 60367/08 and
961/11, Judgment 24.1.2017 [GC]. Article 14. Discrimina-
tion. Alleged discrimination in provisions governing liability
to life imprisonment: 7o violation. (a contrario: Article 57 of
the Russian Criminal Code provides that a sentence of life
imprisonment may be imposed for certain particularly seri-
ous offences. However, such a sentence cannot be imposed on
women, or on persons under 18 when the offence was com-
mitted or over 65 at the date of conviction. Conclusions: no
violation on grounds of age (sixteen votes to one); no viola-
tion on grounds of sex (ten votes to seven). Nb: No broader
interpretation of gender based discrimination.

Vallianatos and Others v. Greece [GC] — 29381/09 and
32684/09, Judgment 7.11.2013 [GC]. Article 14. Discrim-
ination. Exclusion of same-sex couples from “civil unions”
violation.

47



EurorEaN Law AND GENDER

Biao v. Denmark [GC] — 38590/10, Judgment 24.5.2016
[GC]. Article 14. Discrimination. More favourable condi-
tions for family reunion applying to persons who had held
Danish citizenship for at least 28 years: zo violation.
Andrejeva v. Latvia [GC] - 55707/00, Judgment 18.2.2009
[GC]. Article 14. Discrimination. Refusal to take applicant’s
years of employment in former Soviet Union into account
when calculating her entitlement to a retirement pension be-
cause she did not have Latvian citizenship: violation.

S.AS. v. France [GC] - 43835/11, Judgment 1.7.2014 [GC].
Article 8, Article 8-1. Respect for private life. Ban on wearing
religious face covering in public: no violation. Article 9, Article
9-1. Manifest religion or belief. Ban on wearing religious face
covering in public: no violation. Article 14. Discrimination.
Ban on wearing religious face covering in public: 7o violation.
Konstantin Markin v. Russia [GC] — 30078/06, Judgment
22.3.2012 [GC]. Article 14. Discrimination. Difference in
treatment between male and female military personnel re-
garding rights to parental leave: violation.

Serife Yigit v. Turkey [GC] — 3976/05, Judgment 2.11.2010
[GC]J. Article 14. Discrimination. Refusal to recognise ap-
plicant as heir of man she had married in purely religious
ceremony: 70 violation.

Schalk and Kopf'v. Austria — 30141/04, Judgment 24.6.2010
[Section I]. Article 14. Discrimination. Inability of same-sex
couple to marry: 70 violation. Article 8, Article 8-1. Respect for
family life. Cohabiting same-sex couple living in a stable rela-
tionship constitute “family life”: article 8 applicable.

Gas and Dubois v. France — 25951/07. Judgment 15.3.2012
[Section V]. Article 14. Discrimination. Refusal of simple
adoption order in favour of homosexual partner of biolog-
ical mother: %o violation.
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Palau-Martinez v. France — 64927/01. Judgment 16.12.2003
[Section IT]. Article 14. Discrimination. Placement of children
with father, as the mother was a Jehovah’s Witness: violation.
Bayev and Others v. Russia — 67667/09, 44092/12 and
56717/12. Judgment 20.6.2017 [Section III]. Article 10, Ar-
ticle 10-1. Freedom of expression. Legislative prohibition on
the promotion of homosexuality among minors reinforcing
stigma and prejudice and encouraging homophobia: viola-
tion. Article 14. Discrimination.Unjustified difference in
treatment between heterosexual majority and homosexual
minority: violation.

Musioz Diaz v. Spain — 49151/07. Judgment 8.12.2009 [Sec-
tion I1I]. Article 14. Discrimination. Refusal to recognise va-
lidity of Roma marriage for purposes of establishing entitle-
ment to survivor’s pension: violation.

Bah v. the the United Kingdom - 56328/07, Judgment
27.9.2011 [Section IV]. Article 14. Discrimination. Refusal
to take minor subject to immigration control into account
when determining priority in entitlement to social housing;
no violation.

Opuz v. Turkey — 33401/02. Judgment 9.6.2009 [Section 111].
Article 2. Positive obligations. Article 2-1. Life. Fatal injuries
sustained by applicant’s mother in domestic violence case in
which authorities had been aware of the perpetrator’s history
of violence: violation. Article 3. Degrading treatment. Inhu-
man treatment. Positive obligations. Failure of authorities to
take adequate measures to protect applicant and her family
from domestic violence: violation. Article 14. Discrimination.
Failure of judicial system to provide adequate response to seri-
ous domestic violence: violation (very important case).
Carvalho Pinto de Sousa Morais v. Portugal — 17484/15.
Judgment 25.7.2017 [Section IV]. Article 14. Discrimina-
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tion. Reduction in damages award on grounds of sex and age
of claimant: violation (very important case).

Taddeucci and McCall v. Italy - 51362/09. Judgment
30.6.2016 [Section I]. Article 14. Discrimination. Refusal
to grant a residence permit for family reason to a same-sex
foreign partner: violation.

Savez crkava “Rije¢ Zivota” and Others v. Croatia — 7798/08.
Judgment 9.12.2010 [Section I]. Article 14. Discrimination.
Inability of Reformist churches to provide religious educa-
tion in schools and to conclude officially recognised reli-
gious marriages: violation.

Topcic-Rosenbergv. Croatia—19391/11. Judgment 14.11.2013
[Section I]. Article 14. Discrimination. Excessively formalistic
interpretation of domestic law as regards paid maternity leave
for adoptive mother: violation.

Payaskeva  Todorova v. Bulgaria — 37193/07. Judgment
25.3.2010 [Section V]. Article 14. Discrimination. Refusal, as a
result of applicant’s ethnic origin, to suspend sentence: violation.
S.H. and Others v. Austria — 57813/00. Judgment 1.4.2010
[Section I]. Article 14. Discrimination. Prohibition under
domestic law on the use of ova and sperm from donors for in
vitro fertilisation: violation.

Taddeucci and McCall v. Italy - 51362/09. Judgment
30.6.2016 [Section I]. Article 14. Discrimination.

Refusal to grant a residence permit for family reasons to a
foreign same sex partner: violation.

Ratzenbiock and Seydl v. Austria — 28475/12. Judgment
26.10.2017 [Section V]. Article 14. Discrimination. Differ-
ent-sex couple denied access to registered partnership re-
served exclusively for same-sex couples: 7o violation.

Cam v. Turkey — 51500/08. Judgment 23.2.2016 [Section
I1]. Article 14. Discrimination. Refusal by academy of music
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to enrol blind person despite her having passed competitive
entrance examination: violation.

M.C. and A.C. v. Romania — 12060/12. Judgment 12.4.2016
[Section IV]. Article 14. Discrimination. Failure to take into
account possible discriminatory motives in investigation of
homophobic attack: violation.

Garcia Mateos v. Spain — 38285/09. Judgment 19.2.2013
[Section III]. Article 14. Discrimination. Failure to enforce
a judgment acknowledging gender discrimination against a
working mother: violation.

Aldeguer Tomdsv. Spain — 35214/09. Judgment 14.6.2016
[Section III]. Article 14. Discrimination. Difference in
rights to retrospective survivor’s pension between same-
sex couples and unmarried different-sex couples: 7o vio-
lation.

Bilsan v. Romania — 49645/09. udgment 23.5.2017 [Section
IV]. Article 14. Discrimination. Failure of authorities to
take appropriate action to address domestic violence against
women: violation. Article 3. Positive obligations. Failure of
authorities to take adequate measures to protect applicant
from domestic violence: violation.

Emel Boyraz v. Turkey — 61960/08. Judgment 2.12.2014
[Section II]. Article 14. Discrimination. Woman dismissed
[from post of security officer oz grounds of her sex: violation.
Alexandru Enache v. Romania — 16986/12. Judgment
3.10.2017 [Section IV]. Article 14. Legislation permitting
deferral of prison sentence for mothers, but not fathers, of
young children: zo violation (a contrario).

Vrountou v. Cyprus — 33631/06. Judgment 13.10.2015 [Sec-
tion IV]. Article 14. Discrimination. Denial of refugee card
on the basis that the applicant was the child of a displaced

woman rather than a displaced man: violation.
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Beizaras and Levickas v. Lithuania — 41288/15. Judgment
14.1.2020 [Section II]. Article 35, Article 35-1. Exhaustion
of domestic remedies. NGO pursuing criminal complaints
in the interest of applicants targeted by homophobic com-
ments on Facebook: admissible. Article 13. Effective reme-
dy. Discriminatory attitudes impacting on the effectiveness
of remedies in the application of domestic law: violation.
Article 14. Discrimination. Refusal to prosecute authors of
serious homophobic comments on Facebook including un-
disguised calls for violence, without effective investigation
beforehand: violation.

M.G. v. Turkey — 646/10. Judgment 22.3.2016 [Section II].
Article 3. Positive obligations. Inaccessibility of protective
measures against domestic violence to unmarried or di-
vorced women: violation. Article 14. Discrimination. Inac-
cessibility of protective measures against domestic violence
to unmarried or divorced women: violation.

Halime Kily v. Turkey — 63034/11. Judgment 28.6.2016
[Section II]. Article 2. Positive obligations. Article 2-1. Life.
Insufficient consideration of the risk of lethality in a situa-
tion of domestic violence: violation. Article 14. Discrimina-
tion. Persistent climate of impunity for domestic violence,
mainly affecting women: violation (very important case).
McMichael v. the United Kingdom — 16424/90. Judgment
24.2.1995. Article 6. Procédure civile. Article 6-1. Fair tri-
al. Contradictory procedure. Proceedings in Scotland con-
cerning children subject to forcible placement measures: vi-
olation. Article 14. Discrimination. Parental rights towards
children born out of wedlock: violation.

Giilay Cetin v. Turkey — 44084/10. Judgment 5.3.2013 [Sec-
tion I1]. Article 3. Degrading treatment. Inhuman treatment.
Insufficient procedure to protect a person’s health suffering
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from a serious illness: violation. Article 14. Discrimination.
Unjustified different treatment between persons and con-
victed on health grounds: violation.

o Belli and Arquier-Martinez v. Switzerland — 65550/13.
Judgment 11.12.2018 [Section III]. Article 14. Discrimina-
tion. Expatriation resulting in the loss of non-contributory
disability social security benefits: 7o violation.

4.2. Gender in ECHR
Keywords: Gender.

Timeline: 2000-2020.

Results: Violation and No Violation (in order to detect protec-
tion vacuum).

Synoptic/Summary Table

o A B and C v. Ireland [GC] - 25579/0S. Judgment
16.12.2010 [GC]. Article 8, Article 8-1. Respect for private
life. Restrictions on obtaining an abortion in Ireland: viola-
tion; no violation.

e AP, Gar¢on and Nicot v. France — 79885/12, 52471/13
and 52596/13. Judgment 6.4.2017 [Section V]. Article 8.
Positive obligations, Article 8-1. Respect for private life. Le-
gal requirements for rectification of civil status for transgender
persons: violation, no violation.

o L. v. Lithuania — 27527/03. Judgment 11.9.2007 [Section
II]. Article 8, Article 8-1. Respect for family life. Respect for
private life. Failure to introduce implementing legislation to
enable a transsexual to undergo gender-reassignment surgery
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and change his gender identification in official documents: vio-
lation. Article 41. Just satisfaction. Just satisfaction in respect
of State’s failure to enact implementing legislation: State to
introduce relevant legislation within set time frame or, in de-
fault, pay a specified amount in respect of pecuniary damage.

o Van Kiick v. Germany — 35968/97. Judgment 12.6.2003
[Section II1]. Article 8, Article 8-1. Respect for private life. Re-
fusal to order private insurance company to reimburse costs of
gender re-assignment surgery: violation, Article 6. Civil pro-
ceedings. Article 6-1. Fair hearing, Fairness of proceedings
concerning reimbursement of the costs of gender re-assign-
ment surgery: violation.

o Grant v. the United Kingdom - 32570/03. Judgment
23.5.2006 [Section IV]. Article 8, Article 8-1. Respect for
private life. Transsexual denied legal recognition of her gender
change and refused retirement pension from the age applicable
to other women: violation.

o Jabariv. Turkey — 40035/98. Judgment 11.7.2000 [Section
IV]. Article 3. Expulsion. Expulsion to Iran — risk of stoning
for adultery: violation.

o M.C. v. Bulgaria — 39272/98. Judgment 4.12.2003 [Section
I]. Article 3. Positive obligations, Adequacy of protection pro-
vided by Bulgarian law for victim of alleged rape: violation.
Article 8. Positive obligations. Bulgarian law provided insuf-

ficient protection to victim of an alleged act of rape: violation.

o S.L.v. Austria — 45330/99. Judgment 9.1.2003 [Section I].
Article 14. Discrimination. Different age of consent for homo-
sexual and heterosexual/ lesbian acts: violation.

o L.and V. v. Austria — 39392/98 and 39829/98. Judgment
9.1.2003 [Section I]. Article 14. Discrimination. Different
age of consent for homosexual and heterosexual/ lesbian acts:
violation.
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o Unal Tekeli v. Turkey — 29865/96. Judgment 16.11.2004
[Section IV]. Article 14. Discrimination. Impossibility for mar-
ried woman to use only her maiden name in official documents:
violation.

o Skorjanec v. Croatia — 25536/14. Judgment 28.3.2017 [Sec-
tion II]. Article 3. Effective investigation. Positive obliga-
tions. Failure to investigate racially motivated act of violence
against victim by association: violation.

o Wainwright v. the United Kingdom — 12350/04. Judgment
26.9.2006 [Section IV]. Article 8, Article 8-1. Respect for pri-
vate life. Disregard for procedures for strip-searching visitors to
a prison: violation. Article 3. Degrading treatment. Inhuman
treatment. Strip-search of family members paying a prison
visit: no violation. Article 13. Effective remedy. Prison of-
ficers’ negligence did not give grounds for any civil liability
for strip-searches, in particular as there was no general tort
of invasion of privacy: violation.

o Schwizgebel v. Switzerland — 25762/07. Judgment 10.6.2010
[Section I]. Article 14. Discrimination. Unmarried woman of a
certain age debarred from adopting a second child: no violation.

o Beghal v. the United Kingdom - 4755/16. Judgment
28.2.2019 [Section I]. Article 8. Article 8-1. Respect for pri-
vate life. Power of border control officials to stop and question
without suspicion or access to lawyer: violation.

o Pretty v. the United Kingdom — 2346/02. Judgment 29.4.2002
[Section 1V]. Article 2. Positive obligations. Refusal to give un-
dertaking not to prosecute husband for assisting wife to commit
suicide: no violation. Article 3. Degrading treatment. Inhuman
treatment. Refusal to give undertaking not to prosecute husband for
assisting wife to commit suicide: no violation. Article 8. Article 8-1.
Respect for private life. Refusal to give undertaking not to pros-
ecute husband for assisting wife to commit suicide: 7o violation.
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Di Trizio v. Switzerland — 7186/09. Judgment 2.2.2016
[Section II]. Article 14. Discrimination. Method of calcula-
tion of invalidity benefits which in practice was discriminatory
against women: violation. Article 8, Article 8-1. Respect for
family life. Respect for private life. De facto discrimination
against women arising out of method of calculation of inva-
lidity benefits: Article 8 applicable.

Andylev. the Czech Republic — 6268/08. Judgment 17.2.2011
[Section V]. Article 14. Discrimination. Lower pensionable
age for women who had raised children, but not for men: no
violation.

Vejdeland and Others v. Sweden — 1813/07. Judgment
9.2.2012 [Section V]. Article 10, Article 10-1. Freedom of
expression. Convictions for circulating homophobic leaflets at
school: no violation.

Dogru v. France — 27058/05. Judgment 4.12.2008 [Section V].
Article 9. Article 9-1. Manifest religion or belief. Expulsion of
female pupils from State school for refusing to remove headscarves
during physical education and sports lessons: no violation.
Dadouch v. Malta — 38816/07. Judgment 20.7.2010 [Section
IV]. Article 8, Article 8-1. Respect for family life. Respect for
private life. Prolonged failure to register marriage concluded
abroad: violation.

J-M. v. the United Kingdom — 37060/06. Judgment 28.9.2010
[Section IV]. Article 14. Discrimination. Difference in treat-
ment on grounds of sexual orientation in relation to child-sup-
port regulations: violation.

J.D. and A v. the United Kingdom — 32949/17 and 34614/17.
Judgment 24.10.2019 [Section I]. Article 14. Discrimination.
No distinction made in favour of certain categories of vulnerable
social housing tenants in the application of amended housing ben-
¢fit scheme: no violation, violation.
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o Sousa Goucha v. Portugal — 70434/12. Judgment 22.3.2016
[Section IV]. Article 8. Positive obligations. Article 8-1. Re-
spect for private life. Refusal to prosecute for joke made during
television comedy show about homosexual celebrity referred
to as a ‘female”. no violation. Article 14. Discrimination.
Refusal to prosecute for joke made during television comedy
show about homosexual celebrity referred to as a “female”: no
violation. Facts — During a live television comedy show, a
joke was made about the applicant, a well-known homosex-
ual TV host, who was referred to as a “female”. His criminal
complaint for defamation against the television and produc-
tion companies, the presenter and the directors of program-
ming and content was dismissed by the domestic courts.

o Identoba and Others v. Georgia — 73235/12. Judgment
12.5.2015 [Section 1IV]. Article 3. Positive obligations. Szate’s

failure to protect demonstrators from homophobic violence and

to launch effective investigation: violation. Article 14. Discrimi-
nation. State’s failure to protect demonstrators from homophobic
violence and to launch effective investigation: violation.

o N.ov. Sweden — 23505/09. Judgment 20.7.2010 [Section I11].
Article 3. Expulsion. Risk of ill-treatment in case of deporta-
tion to Afghanistan of a woman separated from her husband.:
deportation would constitute a violation.

o Pajicv. Croatia — 68453/13. Judgment 23.2.2016 [Section 1I].
Article 14. Discrimination. Discrimination between unmar-
ried same-sex couples and unmarried different-sex couples in 0b-
taining family reunification: violation.

o M.E. v. Sweden — 71398/12. Judgment 26.6.2014 [Section
V]. Article 3. Expulsion. Homosexual required to return to
Libya in order to apply for family reunion: no violation.

o Korelcv. Slovenia — 28456/03. Judgment 12.5.2009 [Section
I11]. Article 14. Discrimination. Inability of a cobabitant pro-
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viding daily care to inherit tenancy: inadmissible. Article 8,
Article 8-1. Respect for home. Inability of a cohabitant pro-
viding daily care to inherit tenancy: inadmissible.

Eremia v. the Republic of Moldova — 3564/11. Judgment
28.5.2013 [Section III]. Article 3. Inhuman treatment. Posi-
tive obligations. Failure of authorities to take adequate meas-
ures to protect applicant and her daughters from domestic vi-
olence: violation. Article 8. Positive obligations. Article 8-1.
Respect for private life. Failure of authorities to take adequate
measures to protect daughters traumatised as a result of wit-
nessing their father’s violent assaults on their mother: viola-
tion. Article 14. Discrimination. Failure of judicial system to
provide adequate response to serious domestic violence against
women: violation.

Valinliené v. Lithuania — 33234/07. Judgment 26.3.2013
[Section II]. Article 3. Degrading treatment. Inhuman treat-
ment. Effective investigation. Investigative and procedural
flaws resulting in prosecution of domestic-violence case becom-
ing time-barred: violation.

W.H. v. Sweden (referral) — 49341/10. Judgment 27.3.2014
[Section V]. Article 3. Expulsion. Order for deportation of a
Mandaean woman to Iraq: case referred to the Grand Chamber.
B.S. v. Spain — 47159/08. Judgment 24.7.2012 [Section II1].
Article 14. Discrimination. Ineffective investigation into pos-
sible racist motivation for ill-treatment allegedly suffered by
Nigerian prostitute: violation.

Khadija Ismayilova v. Azerbaijan — 65286/13 and 57270/14.
Judgment 10.1.2019 [Section V]. Article 8. Positive obliga-
tions. Article 8-1. Respect for private life. Failure to effectively
investigate serious interferences into well-known journalist’s
private life: violation. Article 10. Positive obligations. Failure
to protect journalist’s freedom of expression: violation.
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Wiktorko v. Poland — 14612/02. Judgment 31.3.2009 [Section
IV]. Article 3. Degrading treatment. Female applicant stripped
naked in a sobering-up centre by male staff members and immobi-
lised with belts for ten hours; lack of effective investigation: violation.
S.F. and Others v. Sweden — 52077/10. Judgment 15.5.2012
[Section V]. Article 3. Expulsion. Refusal of asylum to Irani-
an dissidents who had actively and openly campaigned against
the regime since their arrival in respondent State: deportation
would constitute a violation.

Mariya Alekhina and Others v. Russia — 38004/12. Judgment
17.7.2018 [Section I1I]. Article 10. Article 10-1. Freedom of
expression. Conviction and prison term for performing politi-
cal song in cathedral and ban on performance video-recordings
online: violation.

P. and S. v. Poland — 57375/08. Judgment 30.10.2012 [Sec-
tion IV]. Article 8, Article 8-1. Respect for private life. Disclo-
sure of information by public hospital about a pregnant minor
who was seeking an abortion after being raped: violation. Arti-
cle 3. Degrading treatment. Inbuman treatment. Harassment
of minor by anti-abortion activists as a result of authorities’
actions after she had sought an abortion following rape: viola-
tion. Article 5, Article 5-1. Lawful arrest or detention. Place-
ment of pregnant minor in juvenile shelter to prevent her from
seeking abortion following rape: violation.
J.K. and Others v. Sweden (referral) — 59166/12. Judgment
4.6.2015 [Section V. Article 3. Expulsion. Proposed deporta-
tion to Iraq of family threatened by al-Qaeda: case referred to
the Grand Chamber.

Bljakaj and Others v. Croatia — 74448/12. Judgment
18.9.2014 [Section I]. Article 2. Positive obligations. Article
2-1. Life. Police failure to take reasonable measures to protect

life of lawyer killed by mentally disturbed man: violation.
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o M.S. v. Croatia (no. 2) — 75450/12, Judgment 19.2.2015
[Section I]. Article 5, Article 5-1-e. Persons of unsound mind.
Lack of effective legal representation in proceedings concerning
applicant’s confinement in a psychiatric hospital: violation.
Article 3. Degrading treatment. Inhuman treatment. Effec-
tive investigation. Unnecessary physical restraint for 15 hours
in psychiatric hospital and lack of investigation into alleged
ill-treatment: violation.

o Lashmankin and Others v. Russia — S7818/09, S1169/10,
4618/11 et al. Judgment 7.2.2017 [Section III]. Article 11.
Article 11-1. Freedom of peaceful assembly. Arbitrary and dis-
criminatory power of authorities to propose changes in location,
time or manner of conduct of a public event: violation. Article
13. Effective remedy. Lack of effective remedy allowing an en-

forceable judicial decision against authorities’ refusal to approve
the location, time or manner of conduct of a public event before
its planned date: violation.

4.3. Gender in ECJ
Keywords: Gender.

Timeline: 2000-2020.

o Joined Cases T-770/16 and T-352/17 Janusz Korwin-Mikke
v European Parliament.

o Case C-451/16 MB, 1 v Secretary of State for Work and Pensions.

o Case C-443/15 Dr David L. Parris v Trinity College Dublin
and Others.

o Joined Cases C-148/13, C-149/13 and C-150/13 A, B and C.

o Case C-236/09 Association Belge des Consommateurs Test-
Achats ASBL and Others v Conseil des ministres.
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o Case C-396/07. Mirja Juuri v Fazer Amica Oy.

o Case C-423/0 Sarah Margaret Richards v Secretary of State
for Work and Pensions.

o Case C-14/04 Abdelkader Dellas Confédération générale
du travail Fédération nationale des syndicats des services de
santé et des services sociaux CFDT Fédération nationale de
Iaction sociale Force ouvriere v Secrétariat général du gou-
vernement.

o Case C-151/02 Landeshauptstadt Kiel v Norbert Jaeger.

e Case C-117/01 K.B. v The National Health Service Pen-
sions Agency e The Secretary of State for Health.

Results: The attention paid by ECHR is focused mainly on
the protection of right to life and its private dimension, though
“no-violation” decisions seem remarkable. In addition, this may
appear as a trend whenever particular respect is addressed towards
Member States’ discretion in shaping civil and social rights poli-
cies. All of above can be detected vis-4-vis the recognition of plural-
ist perspectives on “family/ies”, whereas a strong guarantee is pro-
moted towards LGBT rights, in order to overcome homophobic o
trans-phobic phenomena.

Same considerations can be underlined as far as “gender” as a
key word research is concerned.

Moreover, one can retrieve few judgments in connection with
the right to marry in its broaden interpretation, while a strict scru-
tiny is ensured in case of specific circumstances of vulnerability.
Once again, the protection against all forms of discrimination is
likely to be linked to issues regarding personal and family life, thus
confirming the role played by these provisions in shaping an “Eu-
ropean” gender-based approach.

Nonetheless, discrimination is taken into account as a primary
source for different ranges of inequalities and through all its facets.
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Undoubtedly, the relevance and the weight of basic principles are
safeguarded, aiming at testifying the multiple interactions between
rights and their enjoyment. Still, the body as an outer element of
personality bearing an inner dignity as well lacks a space for protec-
tion on its own (for instance: trafficking in human beings, forced
labor, right to liberty and security). Despite a thorough entitle-
ment in rights, a substantive endowment is missing in this case,
since sporadic decisions guide the access to courts, notably on civil
right and obligations.
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